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RECENT CASES 

Appeal and Error — Disposition of Cause — Rendition of Judgment. 
—Weeks v. C. & O. Rv. Co., 69 S. E., 805 (W. V a.). —Held, that when in 
an action for personal injury this court finds that the evidence shows the 
plaintiff guilty of contributory negligence, and sets aside a verdict for him, 
if it clearly appears to this court that the plaintiff cannot, in fair proba- 
bility, upon a new trial, show a case for recovery, and that no injustice 
will be done by refusing a new trial, the case will not be remanded for a 
new trial, and judgment will be rendered for the defendant. 

While it is true, that an appellate court cannot, in rendering its deci- 
sion, invade the province of the jury, Muldoon v. Pitt et al. t 54 N. Y., 269, 
yet such court, on reversing the judgment, will sometimes render final 
judgment where it manifestly appears that the ends of justice would not 
be promoted by remanding the cause for a new trial. Emery & Gault v. 
Owings, 6 Gill (Md.), 191; Vandyke v. Vandyke, 11 N. J. L., 478; Jones 
v. Telegraph Co., 101 Tenn., 442. As for instance, where there is nothing 
on which to ground further proceedings. Vose v. Gratty, 66 111. App., 
472 ; Stein v. Stein, 44 111. App., 107. It is the general rule that, where the 
facts of a case have been determined and are not in dispute, and the 
only error lies in the application of the law, the appellate court, on re- 
versing the judgment, need not remand the case for a new trial, but may 
itself render the proper judgment, or direct the lower court to render it. 
Douglas v. Anderson, 32 Kan., 330; Brown v. O. & M. Ry. Co., 138 Ind., 
648. Where on appeal of an action for negligently causing death, de- 
cedent is held guilty of contributory negligence, as a matter of law, and 
no other theory appears from the pleadings, and evidence upon which the 
defendant can be held liable, the appellate court should render judgment 
for the defendant, though its brief merely asks that the cause be remanded 
for another trial. Gulf C. & S. F. Ry. Co, v. Matthews, 74 S. W., 803 
(32 Tex. Civ. App., 137). In order to justify an intermediate court in 
rendering final judgment on a reversal, it is not sufficient that it is im- 
probable that the defeated party can succeed on a new trial, but it must 
appear that he certainly cannot. Howells v. Hettrick, 160 N. Y., 308. 

Bonds — Signature — Sufficiency. — Cunningham v. Hawkins, 128 
N. W., 223 (Mich.). — Held, that because the obligors on a bond signed it 
on the back and under the form for a property justification, instead of at 
the bottom of the bond proper, it does not affect their liability. 

The authorities seem to be in accord with the principal case, holding 
that the manner and form in which an obligor signs a bond is immaterial. 
Hinsaman v. Hinsaman, 7 Jones L. (N. Car.), 510; Argenbright v. Camp- 
bell, 3 H. & M. (Va.), 144. Thus, where the obligor signs in the place 
intended for the signature of a witness, parol evidence may be introduced 
to show the mistake and bind him. Richardson v. Boynton, 12 Allen 
(Mass.), 138. And a bond signed and sealed before the condition, but 
immediately after the penal clause, is binding. Fournier v. Cyr, 64 Me., 



